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l. BACKGROUND !

A. California Community Colleges and the COVID-19 Pandemic

The CaliforniaCommunityCollege system represents the largest@econdary system in
the United States, with more than 2.1 million students attendi@agbhl4 college campuses
annually, and 1.5 million students enrolled in the Spring 2020 semester. The commenidyO H
mission includes offering academic and vamaal instruction at a lowetivision level to a diverse
student populationttH QDEOH WKRVH VWXGH Q \atvndamik giowily dh@dtdbal& O
competitivenessCal. Educ. Code § 66010.4(a)

In response to the COVHDO pandemic and the relatedtstwide sheltem-placeorder
issuedMarch 19, 2020plaintiffs closed their gapuses and transitionedwajoiity remote
learning. The transition requirethese institutionso mobilize theirentireinfrastructure, including
by training faculty on remetinstruction; procuring laptop devices and access to broadband
internet conneabns forstudentsand creating virtual communities to provide core student
services, such as instructional suppguidancecounseling, and peer suppoRiaintiffs also

maishalled resources teelpaddress studenstipport,
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million in enrollment fees due to disruptions caused by the CGMIPandemic For most of
these colleges,0 to 90 percentfdheir fundingdepends upoanrollment Thus,disenroliment
adversty effectsthetypes of courses, educational programs, services, and instruction attfered
SODLQWLIIV.Y LQVWLWXWLRQV

B. The CARES Act

On March 27, 2020, in response to éx¢raordinarypulic health and economic crisis

caused by the COVH29 pandemicthe CARES Act was gned into law Among i Tf 7b many
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down their emergency assistance fudi¥ LQJ WKH 'HSDUWPHQWT{V * V\V\

The Certifcationexpresslyrequired compliancewith its terms and conditionas well as
S DOO UHOHYDQW SURYLVLRQV DQG UHTXLUHPHOQWRaiRe W
to complywith such conditionsnay subject an IHE tlability under enumeratestatutes and
regulations, including regulations governing suspension and debarmentfreivingfederal
funding 2 C.F.R.88 180.700, 180.800. Further, the Certification encourfigEsto exclude
HEERF
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FLWL]HQ RU SHUPI® ®H0QIVH)(b)se¥ &15e84 Q.FA/R. 8 668.33(a) (same). Title IV
also requires that eligible students possess a s@tidl security number. 20 U.S.C. §
1091(a)(4)(B)see als®4 C.F.R. § 668.32(i)Consequentlythe following categories of students
among others, are not eligible fotle IV assistanceg(a) Dreamers with or without Deferred
Action for Childhood Arrival staus; (b) other students with undocumented status; (c) students
with pending asylum applications; (d) students with Temporary Peat&tatus or Deferred
Enforced Departure status; and (e) students witlisdls. Among citizens and neaitizensalike,
title IV also excludes from eligibility students who: (a) do not have a high school diploma,

General Education Development certificateequivalent Tm 0 g 0 G [(000000912 [(e)4( 1)13(\

NT
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start slashing essential programs or continue to spend millions of dollars and risk a financial

LQ WKH QHDhé hatdshipUaer is satisfied.

11
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ZLWKRXW DGHTXDWH FRQWURO E\ WKH FEWWYWAQIW VBKS Y
Clinton v. City of New York24 U.S. 417, 451 (1998) (Kennedy, J., concurring).

Here, the parties dispute the appropriatenesfofV LPSRV L WibisQnké FR
distribution of the emergency fundBlaintiffs argue the BRES Act does not incorporatile
IVIV HOLJLELOLW\ UHTXLUH P fuQd¢/nor ddesY deledatd/itidrivy toNDBE +
to apply such restrictionRather the CARES Atrequires the Secretary to allocate funds to
IHEs

12
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(A) 75 percent according to the relative share of fulltegaivalent
enrollment of Federal Pell Grant recipiemtiso are not exclusively
enrolled in distance educatieourses prior to the coronavirus
emergency; and

(B) 25 percent according to the relative share of fulltieggiivalent
enrollment of students who were not Fed@&wall Grant recipients who
are not exclusively enrolled in distance education courses prior to the
coronavirus emergency.

* k k% %

(b) DISTRIBUTION.2 The funds made available to each institution under
subsection (a)(1) shall be distributed by the Secretary using the same systems as
the Secretary otherwise distributes funding to each institution utiéditiof

the Higher Education Act of 1965 (20 U.S1D01 et seq.).

(c) USES OF FUND& Except as otherwise specified in subsection (a), an
institution of higher education receiving funds under this section may use the
funds received to cover any costsasated with significant changes to the

delivery ofinstruction due to the coronavirus, so long as such costs do not
include payment to contractors for the provision otgmeollment recruitment
activities; endowments; or capital outlays associated wattities related to
athletics, sectarian instructipor religious worship. Institutions of higher

education shall use no less than 50 percent of such funds to provide emergency
financial aid grants to students for expenses related to the disruptiompiica
operations due to coronavirus (including eligd H[SHQVHYVY XQGHU D VW
cost of attendance, such as food, housing, course materials, technology, health
care, and child care).

Id. 8§ 18004, at 5658.

The entirety ofSection18004 contains a singéxplicit reference tditle IV. Namely,
Section 18 E UHTXLUHV WKDW +((5) IXQGY EH GLVWULEXW,
V\VWHPV™ DV WKH 6HFUHWDU\ Xiitld \W.WIRE T304y &t 15388 XTWeH | X
statutoryprovision cited in the CARES Act which describes thésestems only refersto
operational systems used for administration of funds eligibility requirementsSee20 U.S.C. §

E & DXWKRUL]JLQJ 6HFUHW D wationd the gysteMINIs&a tdV K
administer the Federal student financial dasise programs authorized undetk WOH @ ,9 " [
XSGDWLQJ RI VXFK V\VWH P \id.\& 01B(K)(2)0A)(D (V) WeddrkigR O R J\
3VRIWZDUH GHYHORSREQWRLQG\ \BW R RN M}:NES SR L8W) (153Q)
(c)(3) (similar). The Ninth Circuit has held thathe#re3& RQJUHVYV ZDV |X<statte D Z
EXW QRQHWKHOHVYV 3VSHFLIapraviSian\a BKrRsYddidMdR inte@pyeRtheH R

13
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statute to extend beyondethortion cited. Navajo Nation vHHS 325 F.3d 133, 113940 (9th
Cir. 2003)(by *ho]Joging] to invoke only the fiscal provisions of the ISDBA Congress
incorporatedt with surgical preision“anddid notintend to incorporatether provisionsn the
same statute)Here, he only express refereado title IV contained in Section 18004 is unrelated
to eligibility requirements.

Congress has demonstratammhsistentlythat it knows how to impose conditions on fundin
and delegatéo the Secretarthe authorityto impose suclkonditionswhen ntendel. Indeed,
Congresspecifiedeligibility criteria in other povisionsof the CARES Act® Moreover, aitside
of the CARES Act, Congreswmsbeen explicit whempreviouslyimposing conditions on federal
funds to IHEsSn theHigher Education Ac!! Congressiasnot equivocated wheit intends to
extendauthority to the Secretarysing terms suchasP D\ HVW DBED\L VK T3X\KJMHO O
prescribe” SGHWHUPLQHYV ZL ORUEMHW A D B UQ R Redidé, QHF H \j
Congress has been exqil whenit intended to provide the Secretary with authority to establish
eligibility criteria or impose conditions for other higher education programs, grants, or loans
again,usingsuchterms DV SHVWDEOLWYKLQJ FULWHULD

Here, no such language existsaction 18004 While Congressas the power to extend

authority to the Secretarit is notrequired toexpress proactivelthat such authority doest

10 See, e.g§ 6428(d), 134 Stat. at 336xcluding>Q R Q U HVH G H@ME IDYQ.IG X D
recaving recovery rebatgs

11 See, €.9.20 U.S.C. 88 1011, 1011a, 1011i, 101¢imiting use of federal funding by
IHEs for discriminatory purposes, on the basis of participation in protected speech or activity
in the absencef drug and alcohol abuggevention programs).

12See, .020U.S.C. §1078 D VWXGHQWYV
HOLJLELOLW\ FULWHULD DV WKH 6HF
1087c(b)(2) (Secretary mayqgaire higher education inktW X W
UHTXLUHPHQWY DV WKH 6HFUHWDU
R LQVWLWXW
\ PD\ PDNH D
PLQHV ZLOO
(Secretary may add conditiohNsK
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inclusion of FTE students who were not Federal Pell Grant recipientstudents who would be
ineligible fortitle IV aid. 'H I H Q G Ba@ Wodrrfiation and made allocations based on the plain
meaning of the term in the legislation. Nothing more was needed.

Instead, defendants hamenufacturd ambiguity where none exisltyy imposingtheir
own restrictiors on the definition ofstudent” therebyrendeing the meaning ofheterm

inconsistent within HEEREself. UnderdefendamTdant

18
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actions violate the APAFirst, smilar to their constitutional arguments, plaintiffs contend that th
SecrHWD U\ TV L P&Eigity\eqgurépndrts violatethe APAas 3 F R&woltonstitutional
ULJKW SRZHU SULYLOHJH RU LPPXQLW\" RU 3LQ H[FHV
OLPLWDWLRQV RU VKRUW RI1 VW D(@)XRorRhE kedstnsistatatiove8 6
the Court finds thaplaintiffs have demastrated a likelihood of success on the marittheir

claim thatdefendants exceed their limited authority under the CARES Act by impelsggjlity
restrictions and therefore viate the APAas well See alsd.os Angeles v. Bay©41 F.3cat 942

(int

19
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four days prior to filing an opposition to the instant mofibrirurther, kK H 6 H F U H Vétates\ T \
thatbothemergencyinancial aidgrants to students aride use ofHEERFInstitutional Assistance
fundsWR FRYHU 3FRVWV DVVRFLDWHG ZLWK VLJQLILFDQW
FRURQDYLUXV™ ZRXOG FRQVWLW X WddticijldalHUDO SXEOLF
Plaintiffs and their amic® counter G H | H Q Griu@hevity dbntending thRiEERF funds
DUH QRW 3)HGH U D@stBcxeH DdeEtidats Qifd)l Painiffs contend that thierm
3)HGHUDO SXEOLF EHQHILW  Lstan@ihdgPag®idy (teEpretatidrbsnc ivattit |

has no applicabin to the allocations in tHéEERF provisions Further,even if HEERF funds

20
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X public health assistance for immunization, testing, and treatment of communicable
diseases;

X treatment under Medicare for emergencydioal conditions, and

X 3>V @&, udkcash, inkind emergency disaster relief

See8 U.S.C. 88 1611(b)(1)(A[C), (E)*®
In additionto these exceptionsther federally funded programs, services, and assistang

may be exemptebly the Attorney Genetaf those programs

(i) deliver inkind servicesat the community level, including through public or
private nonprofit agencies; (ii) do not condition the provision of assistance,
the amount of assistance provided, or the cost of assistance provided on t
individual recipient's income or resources; @iiiylare necessary for the
protection of life or safety].]

21
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on wheels, and other such community nutritional services for persons requiring

special assistance;

(e) Medical and public healteervices (including treatment ammtevention of

diseases and injuries) and mental health, disability, or substance abuse assistance

necessary to protect life or safety;

22
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precedenhold thata later, more specific statement may take priority over an earlier, broader
statutory provisiopeven ifitis SUHIDFHG EWBVAMQBR@/ZILQJ DQ\ RSHKHU (
RadLAX Gateway Hotel, LLC v. Amalgamated B&@6 U.S. 639, 645 (201Rkelying on long
standing canon of construction that a mgpecific provision is construed as an exceptioa to
general ong Oregon Nat. ReCouncil v. Thomg92 F.3d 792, 796 (9th Cir. 199@miting

3IQRWZLWKVWRBGIOIZDGORWVH WR UHOHYDQW Frehivéd JR U

repeatedly held that the phrapetwithstanding any other lafis not always construed literally).

24
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With respect to the students, the harrsigmificant>! Congress intended f&tEERF
StudentAssistancedo be usedor basic necessities, suchfasd, housing, health care, and
childcare,as well asssentiatools for learning, such asurse materialand echnology 'R (TV
interpretation of the CARES Aegtould excludehundreds of thousands student$ including
those in lowincome communities and communities of color, which have been affected
disproportionately by COVIEL92 from receiving HEERFStudent Assistance' R (TV
LOQWHUSUHWDWLRQ DOVR H[FOXGHYV VW cGndNanér& éhRnheD U

frontlines of the pandemic.
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Court finds this case warrants an order granting the relief seeplie
IV.  CONCLUSION

JRU WKH IRUHJRLQJ UHDVRQV SODLQWLIIGRENFERRWLR
'HIHQGDQWVY RI
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